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INTRODUCTION 


Intra-church property disputes have always been a 
eigen’ feature of American religious life, and of civil court 
dockets. Equally conspicuous, though, has been the difficulty 
our courts have had resolving such disputes. Recent litigation 
over the ownership of Episcopal Church parish property epitomizes 
the problems that face judges: they must decide rather secular 
questions of law, such as the construction of deeds and statutory 
interpretation, yet not trespass upon the First Amendment's 
confines, lest they deny any party the "free exercise" of his 
religion. 

This paper examines this issue in light of the 
historical and legal posture of the Episcopal Church and the 
Supreme Court's decisions, particularly its latest opinion in 
Jones v. wolf, | on intra-church property controversies. This 
paper is not a treatise on constitutional law: its purpose 
simply is to divine how courts are adjudicating these disputes; 
to explain what results counsel in future litigation can expect 
from the judges hearing their cause; and, finally, to address 
potential problems peculiar te the polity of the Episcopal Church 


vis-a-vis the Court's evolving line of decisions. 


The Episcopal Church was itself a product of schism. 
The Revolutionary War over, the development of a constitutional 
republic begun, American Anglicans met in Philadelphia in 1789 
to declare formally their independence from the Church of England 
and its Supreme Governor, King George tc7,* Moreover, while 
the new federal Constitution proscribed establishment of a 
national church, the nascent Episcopal denomination had already 
lost its preferred status in most states before the end of the 
war.‘ 

Nevertheless, the Church moved quickly to establish 
its own hierarchy,” and to adapt the Book of Common Prayer to 
new political realities.° Most importantly, at least for 
understanding the recent property disputes, Episcopalians 
developed an ecclesiastical polity that conformed to the 
democratic precepts of the new nation. As Professor Albright 
glowingly has noted: 

The Protestant Episcopal Church in the 

United States of America represents a 
remarkable ecclesiastical achievement: an 
historical church reorganized on new federal 
principles, with a constitutional episcopate 
preserved by democratic elections in place of 
the monarchial episcopate continued by royal 
appointment, and a constitutional and 
canonical structure fully preserving the 
continuity of the historic episcopate ana 
conciliar principle of the Catholic Church 
without—_sacrificing its rich Protestant 
heritage and religious freedom. 


But a contemporary Episcopal bishop, locked in litigation with 


a renegade parish, would hardly term the Church's organizational 


structure “a remarkable achievement." For in the American 
Church, the local parish, not the diocesan ordinary, has come 


to wield the greatest power. "Of necessity," writes Clara 
Loveland, "in the United States the parish replaces the diocese 
as the basic unit of the Church. "8 Local congregations usually 
are incorporated; elect their vestrymen; call their own rectors; 
choose their own delegates to diocesan conventions; and buy 

and sell their property in their own name.? 

The combustibility of such a regime always has been 
apparent to Episcopalians: !° the real possibility that a fiery 
rector, with the support of a majority of his parish, could 
ignite a schism, spreading conflagratory dissension throughout 
a diocese has endowed many a prelate with the virtues of patience 
and charity. But, fortunately, the Church, during its two 
centuries as truly American body, has maintained a fairly seemly 
and orderly house. Except for division during the War Between 
the States, |! no major schism has occurred. !* 

No schism, that is, until 1976, when the Church's 
General Convention approved the ordination of women to the 
priesthood. This act was the Abomination of the Desolation 
for many traditionalist-minded Episcopalians. |? Having witnessed 
the rapid radicalization of their denomination over the past 
two decades, thousands of laymen, and many priests, left the 


Church. '4 In fact, led by the rector and a majority of 


congregants, whole parishes defected, leaving the Church, !? 


3. 


but not the sanctuary; for, typically, the schismatics continued 
to hold services on parish property. Just as typically, the 
local Episcopal bishop would assert ownership over the buildings 
and lands and bring suit to quiet title. Courts in six states 
now have issued published opinions adjudicating such disputes. |® 
To understand these decisions, one must revisit the old case 
of Watson v. genes, '” 
WATSON V. JONES: THE RULE OF DEFERENCE 

The War Between the States split the nation religiously 
as well as politically, causing the division of the largest 
Protestant denominations into Northern and Southern branches. |8 
One casualty of this fraction was the Third, or Walnut Street, 
Presbyterian Church of Louisville ("Walnut Street Church” 
hereinafter). The General Assembly of the Presbyterian Church 
in the United States ("PCUS" hereinafter) had, at the beginning 
of the War, issued a ringing repudiation of slavery and required 
its members to subscribe. This many members of the Synod of 
Kentucky refused to do; so, they elected their own synod and 
presbytery and, in several cases, formed rump sessions in local 
churches. !? A minority faction of the Walnut Street Church 
had dissented from the PCUS directive but controlled the 
building. The "true congregation," loyal to the national church, 
brought suit seeking ejection of the dissenters and an order 


giving it exclusive use and control of the property. °° 


The minority argued from English precedents that the 
property was held in an “implied trust" for those members who 
held fast to the religion's dogmas and doctrines as they stood 
at the time the congregation was organized. PCUS's anti-slavery 
pronouncement and pro-Northern stance constituted, according 
to the minority, an aberration from the Church's original tenets 
and teachings.*! Noting that the deed to the disputed property 
vested titled in the Walnut Street Presbyterian Church or the 


Trustees for the Church -- not pcus*? -- the minority urged 


the Court to hold them the proper trustees. *7 


The Court found the “implied trust" doctrine wholly 
inapplicable to the resolution of American intra-church property 
disputes? and awarded the property to the congregants loyal 
to PCUS. English courts, Mr. Justice Miller noted for the 
majority, have direct jurisdiction over cases involving the 
established Church of England, and have, therefore, developed 
competence in ruling upon property questions mired in issues 
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of ecclesiastical polity. But, the Court said, liberal notions 


of religious freedom inherent in the United States's political 
system require churches to resolve these questions internally: 


The law knows no heresy, and is committed to 
the support of no docma, the establishment of 
mo sect. The right to voluntary religious 
associations and to create tribunals for the 
decision of controverted questions of faith 
within the association, and for the 
ecclesiastical government of all the 
individual members, congregations, and 
officers within the genorrl association is 


JS. 


[I]t would be a vain consent [conceit?] and 

would lead to the total subversion of such 

religious bodies, if any one aggrieved by one 

of their decisions could appeal te the 

secular courts and have them reversed. 

The Court thus prescribed a rule of deference to 
replace the proscribed doctrinal inquiry necessary to determining 
the proper beneficiaries under the implied trust rationale: 
in a dispute involving a strictly "congregational" church, a 


ae if the congregation 


civil court should bow to majority rule; 
be a member of an “hierarchical” church, the court must abide 
by the resolution reached by the denomination's highest 
"sudicatory."79 
The Watson opinion has shaped all federal Supreme 
Court decisions in this area." And, in spite of the Court's 
lessening enthusiasm for the deference approach, °° it remains 


constitutionally viable and is the law of many states.°! 


JONES V. WOLF: THE "NEUTRAL PRINCIPLES" APPROACH 
Over 100 years after Watson, disputatious Presbyterians 
once again gave the federal Supreme Court a chance to pass upon 
approaches to intra-church property problems properly within 
the Pale of the First Amendment. The case was Jones v. wolf; 7? 
the setting, the Vineville Presbyterian Church of Macon,. Georgia 


("Vineville Church" hereinafter), “organized in 1904 and first 


incorporated in 1915"; 39 and the issue, no longer slavery, but 


the PCUS's general drift toward liberal stances about secular 
political issues and church doctrine and discipline. >4 Like 
many southern Presbyterian congregations, a majority faction 
of the Vineville Church voted to leave the local PCUS Synod 
and associate with the more conservative Presbyterian Church 
in America ("PCA" hereinafter). > 
A special investigative commission of the Augusta- 
Macon Synod of the PCUS declared the minority, who no longer 
worshipped on the Vineville Church property, the “true 
congregation." The majority, of course, did not participate 
in this inquiry nor accept its judgment, leaving the loyalists 
to seek a remedy in the courts. 7° The Georgia state trial court 
applied "neutral principles of law" and awarded the property 
to the schismatic majority. Georgia's Supreme Court affirmed 


a and the plaintiffs appealed to the Supreme Court 


the decision 
on First and Fourteenth Amendment grounds. Writing for a 5-4 
majority, Mr. Justice Blackmun ruled that Georgia's use of 
neutral principles of trust and property law to resolve a 
property dispute within an hierarchical church passed 
constitutional muster. >° However, the Court remanded the case 
for a determination whether, under the requirements of Georgia 
law, the "majority" faction actually constituted a majority 

of the pre-schism Vineville Houses members." 


The neutral principles analysis was not solely the 


fruit of imaginative Georgian jurists heartily plowing and 


harvesting the fertile fields of First Amendment law. Rather, 
Mr. Justice Brennan planted its seed in 1969 in Hull Church, 
where he found states courts not bound by only one approach 

to resolving these cases, but noting, particularly, “there are 
neutral principles of law, developed for use in all property 
disputes, which can be applied without ‘establishing’ churches 


to which property is awarded."79 


However, only after a decade of hesitation, *! did 
the Court, in Jones v. Wolf, finally, leave behind the stormy 
seas of Craigdallie v. Aikman? and chart a constitutionally- 
safe course for state courts to navigate between the Scylla 
and Charybdis of the First Amendment's establishment and free 
exercise clauses. *? 

The principle that civil courts must defer to the 
highest judicatory of a denomination for the resolution of 
matters involving "religious doctrine or polity" remains after 
Jones v. wolf. #4 Moreover, the Court stated the rubric that 
the First Amendment requires no particular approach to church 
property disputes as long as a doctrinal inquiry is not made. *> 
Nonetheless, the Court made clear its preference for the "neutral 
principles of law" method, where a court examines (1) the legal 
deed's vesting title in the property; (2) the charter and by-laws 
of the local church; (3) any state statutes governing the holding 


of ecclesiastical property; and (4) those provisions in the 


national church's canons and constitution concerning the 


ownership, control, and transfer of local church property. 1° 


The underlying thrust of this approach, the Court 
found, was that it gives an impetus to states, churches, 
religious societies, and individuals, to order their own "private 
rights and obligations" so that civil courts do not have to 
resolve ecclesiastical questions. *’ Rather than imposing an 
“implied trust" on disputed property, the Jones majority favored 
narrowing a court's search for evidence of an express trust: 


Through appropriate reversionary clauses and 
trust provisions, religious societies can 
specify what is to happen to church property 
in the event of a particular contingency, or 
what religious body will determine the 
ownership in the event of a schism or 
doctrinal controversy. In this manner, a 
religious organization can ensure that a 
dispute over the ownership of church property 
will be resolved in accord with the desires 
of the members. 


The Court admitted that even application of neutral principles 
-- "objective, well-established concepts of trust and property 


law familiar to lawyers and judges" 49 


-- posed some difficulty 
because a court might have to examine church codes and 
constitutions and other religious documents for the requisite 


si The Court, accordingly, admonished judges 


trust language. 
"to scrutinize the document in purely secular terms, and not 

to rely on religious precepts in determining whether the document 
indicates that the parties have intended to create a trust."'>! 
But, if a court determines, during its examination of such 


documents, that their interpretation requires resolution of 


a religious question, Watson and the First Amendment still 
mandate deference to the church's most authoritative tribunal. >? 
"On balance, however," Mr. Justice Blackmun concluded, "the 
promise of nonentanglement and neutrality inherent in the neutral 
principles approach more than compensates for what will be 
occasional problems in application.">> 
Mr. Justice Powell, along with three of his brethren, 
dissented and urged that the Georgia Supreme Court's decision 
be overturned. > Advocating the deference rule as the only 
constitutionally-permissible approach, >> the dissent also 
concluded a neutral principles analysis would be difficult to 
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apply, and 


could precipitate church property disputes, 

for existing churches may deem it necessary 

... to revise their constitutional documents, 

Charters, and deeds to include a specific 

statement of church polity in the language of 

property and trust law. 
The reaction of much of the scholarly community to Jones v. 
Wolf was similarly anxious, paralleling the dissenters’ 
criticisms of the neutral principles approach. 78 One 
comment.ator, for example, felt "({t]he Court's decision in Jones 
can ozly lead to increased civil litigation in church property 
disputes, more uncertainty, and the propagation throughout the 
States of a variety of different rules for deciding church 
property disputes.">” 

Whatever one's view of the tightness of the First 


Amendment bonds that ought restrain civil courts in their 
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adjudication of intra-church property disputes within 
hierarchical denominations, the Supreme Court has upheld two 
methods for their resolution. A state may choose to defer, 
after Watson v. Jones, to the decision of the church's most 
authoritative judicatory or, under the guidelines of Jones v. 
Wolf, may apply neutral principles of law in examining legal 
deeds and church documents. The latter approach, admittedly, 
is the harder course to follow: it actually requires some 
thought on the part of the court and some analytical treatment 
by counsel of real and substantive property and trust questions. 
Indeed, one state supreme court justice has remarked: 

The substitution of an alternate theory like 

‘neutral principles’ will necessitate many 

years of litigation in the state and federal 

courts to define this new constitutional 

concept and to outline the parameters of its 

use. Trust doctrines are certain to continue 

to play a prominent role in future 

constitutional adjudication of church 

property disputes, since the Hull and Jones 

cases rejected the implied trust, not the 

express trust. The argument that one church 

body or officer holds property on an express 

trust eer another church body remains 

viable. 

Courts in several states have handed down opinions 
since Jones v. Wolf in controversies between Episcopal Church 
bishops and schismatic parishes over title to and use of church 
property.°! These decisions provide an excellent case study 


for examining how the states have interpreted the Court's rulings 


1 Fae hacbhindg the validitwv. in lidqht of a decade of experience, 


THE EPISCOPAL CHURCH LITIGATION 
The only consistent conclusion states have drawn from 
Jones v. Wolf is that the Court does not require them to adopt 
any particular approach in disputes involving hierarchical 
churches. °¢ In fact, the jurisdictions that have considered 
Episcopal Church cases have split evenly between the two methods: 
California, Colorado, and Kentucky applied a neutral principles 


analysis, while Michigan, New Jersey and Nevada retained the 


Watson deference rule (labeled, variously, the "polity" or 


"hierarchical" approach). °? 


Application of Watson 


The Supreme Court of New Jersey's opinion in Protestant 


Episcopal Church v. Graves epitomizes the facility with which 


the deference principle allows courts to pass upon these property 


= St. Stephen's Church of Plainfield had been a loyal 


disputes. 
parish of the Episcopal Church since 1895: it had worshipped 
according to the 1928 Book of Common Prayer; had paid the 
Diocesan assessments annually; had sent delegates to the Diocesan 
Convention regularly; and had abided by a state statute requiring 
Diocesan consent for the conveyancing and encumbering of real. 
property.°- "In short," said the court, "St. Stephen's was. 

an integral part of the hierarchical structure of the Church 

and submitted to the Church's authority in all matters connected 


with parish affairs,"°° 


12 


This Elysian bliss was shattered by the actions taken 

at the 1976 General Convention. °’ Branding approval of women's 
ordination and changes in the 1928 Prayer Book “heretical," 
St. Stephen's vestrymen notified their bishop that the parish 
was suspending its affiliation with the Diocese of New Jersey 
and the Episcopal Church in general. Months later a majority 
of members present at a parish meeting voted to sever these 


68 


ies officially. The bishop inhibited the rector, but he 


continued to hold services on the church property. Finally, 
the bishop filed suit seeking to enjoin the rector, wardens, 
and vestrymen from using the property without Diocesan 


ae The trial court granted summary judgment for the 
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approval. 


bishop’? and an intermediate appellate court affirmed. 


The supreme court upheld these lower court judgments. ’* 
Relying heavily on Watson v. Jones, the majority found the 
dispute “unquestionably ... doctrinal" and, accordingly, deferred 
to the determination of the property's status made by a named 
plaintiff, the Bishop of New Jersey, to wit, that he and his 
Diocese controlled its use. /3 

In reaching this decision, the court first traced 
the development of the present canon of federal Supreme Court 
cases and, also, discussed its own New Jersey precedents on 
church property matters. ’* The majority, then, held the 


Episcopal Church "a hierarchically-structured organization which 


... exercises pervasive control over its constituent parishes 
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and missions." The court found this fact alone controlling: 


we conclude that the hierarchical (Watson) 

approach should be utilized in church 

property disputes in this state. Only where 

no hierarchical control is involved, should 

the neutral principles of law principles be 

called into play 5S Sie The Protestant 

Episcopal Church is a completely integrated 

hierarchical. body eeee This is dispositive 

of the case. 

The court, in dicta, also made a peremptory neutral 
principles analysis, and found the same result. Focusing on 
the state statute allowing Episcopal Church incorporations, 
which required diocesan consent to transfer or mortgage any 
realty, and a similar statement in Title I, Canon 6, Sec. 3 
of the national Church's canons, the majority said that the 
parish had recognized the authority of these provisions when 
it sought and gained diocesan approval for selling the old 
rectory in 1973,'? This finding begs the question. Did this 
language alone rise to the level of an express trust, sufficient 
under Jones v. Wolf to hold the property for the Church and 
bishop's benefit? The court does not say, but notes, as well, 
that canon law requires a parish's rector, wardens, and vestrymen 
to be communicants of the Episcopal Church. 78 Again, the court 
is question-begging. Would not all denominations expect thai: 
ministers and lay officials to be members of the church? This 
purported “neutral principles” analysis is merely another stage 


in the application of the deference rule. For, the court's 


ultimate conclusion is only that, since St. Stephen's had been 
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incorporated as an Episcopal Church, the defendant's act of 
disaffiliating from the Diocese deprived them of standing to 
contest the bishop's “assertion of control" over the parish 
property. /? Courts that adopt Jones v. Wolf as the governing 
law of the state carry out a more extended examination of a 
wider array of legal documents and canon law provisions. °° 
The opinion concludes with what has become a ritual 
recital for Watson-approach courts, a paean to alleged First 
Amendment values: 
The individual defendants are free to 
disassociate themselves from St. Stephen's 
and The Protestant Episcopal Church and to 
affiliate themselves with another religious 
denomination. No court can interfere with or 
control such an exercise of conscience. The 


problems lies in defendants' efforts to take 
the church property with them. 


Bishops of the Dioceses of Nevada? and Western 
Michigan, °° successfully fought traditionalist schismatics in 
actions brought in state court. Though, as in New Jersey, no 
real battle occurred. Armed with the courts endorsement of 
the deference rule, the bishops routed the renegade rectors 
and easily retook their respective parish properties for the 
Episcopal Church. The Tea v. Protestant Episcopal Church court 
issued a short and unanimous opinion. Though not a ringing 
endorsement of the Watson rule, °4 the opinion makes clear the 


law in Nevada, viz., “courts of this state should defer to the 


decision of responsikt-e ecclesiastical authorities, under the 
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internal discipline of the organization to which the local 
congregation has voluntarily subjected itsels."9° 

This case pitted the Reverend Clark A. Tea, Jr. against 
the Right Reverend Wesley Frensdorff. In January of 1977, Father 
Tea and a majority of the voting members of St. Christopher's 
Church declared themselves out of communion with the Episcopal 
Church and the Diocese of Nevada. The Episcopal prelate, under 
proper canonical procedures, promptly deposed Father Tea and 
installed himself as rector of St. Christopher's. The deed 
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to the disputed property vested title in "The Rector. 
Nevada supreme court accepted the Diocese's finding that the 
faction, by severing secessionist communion, had placed 
themselves “outside the statutory definition of the corporation 
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'The Rector.'' Thus, under the internal regulations of the 


Church, Bishop Frensdorff correctly “asserted control over the 
property in question. "”9 | 
The Court of Appeals of Michigan issued a more 
thoughtful opinion in Bennison v. Sharp. °? The facts of the 
case need no repeating: the 1976 General Convention approved 
the priesting of women; the rector and a majority of his flock 
severei ecclesiastical ties with the Episcopal Church and their 
formers diocesan ordinary; the bishop inhibited the priest and 
brought suit seeking to quiet title and enjoin any unsanctioned 
conveyances of property.°° The trial court granted summary 


judgment for the Bishop and Diocese of Western Michigan under 
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the "hierarchical theory." On appeal, the defendants argued, 


inter alia, (1) that whether the Episcopai Church is hierarchical 


is a question of fact and (2) that the trial judge should have 
resolved the dispute based upon neutral principles of law. 

The schismatic rector and his fellow petitioners in 
error maintained the wnile the Episcopal Cnurch might be 
organized hierarchically regarding matters of doctrine, the 
Cnurch was congregationally-structured vis-a-vis temporal and 
property concerns.”! While the court ultimately rejected this 
argument, the posture of the case -- summary adjudication -- 


allowed for a more intensive and revealing examination of the 


The language of the Church's canons was important 
to the court. Bishoo Bennison, the named respondent, testified 
(presumably via affidavit or deposition), not surprisingly, 
that the Episcopal Church was hierarchical and that its national 
canons controlled local diocesan canons, which, in turn, 


92 The court noted, 


superseded a particular parish's by-laws. 
then, that the national Church's Title I, Canon 12, § 1 stated 
"lejlvery Congregation of this Church shall belong to the Cnurch 
in the Diocese in which its place of worship is situated"; that 
the Diocesan constitution declared it acceded "to the doctrine, 
discipline, worship, constitution, canons and authority" of 


the Episcopal Church; and that Title II, Canon 2 of the Diocesan 


canons mandated all parish by-laws “be consistent" with the 
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constitution and canons of both the national Church and the 
Diocese. ?? Further, as did the New Jersey Supreme Court in 
Graves, the court focused on those provisions requiring parishes 
to obtain diocesan consent before conveying or encumbering 
property. 

Review of this evidence convinced the court that "[tJhe 
locus of control" over church property was obvious and that, 
the Episcopal Church was "hierarchically structured as a matter 
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of law. Therefore: 


the trial court correctly determined, under 

the rule in Watson, that control of the 

property should remain with the minority who 

were determined by higher authority within 

the hierarchical church to properly represent 

the congregation for which the property was 

purchased. 
Application of Jones v. Wolf 

While the deference rule has the allure of simplicity, 
many jurisdictions have undertaken a neutral principles analysis 


om The opinions 


in recent Episcopal Church property disputes. 
in these cases contrast sharply with those of courts in New 
Jersey, Nevada, and Michigan. For, while in the latter states, 
the diocesan bishop always prevailed, courts in Kentucky and 
California awarded the parish property to the schismatic faction. 
The Supreme Court of Colorado, though, overturned an appellate 


court decision?® finding no express trust in favor of the diocese 


and national church. 
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Protestant Episcopal Church v. Barker was the first 


intra-Anglican property case decided under the neutral principles 
approach. Four Episcopal parishes had broken away from the 
Diocese of Los Angeles because of the doctrinal changes wrought 
at the 1976 General Convention. |9° The trial court heard 
together the four separate actions brought by the Diocese and 
national Church! 9! and found the respective properties held 

by the defendants for the benefit of the members of the Diocese 


102 The Court of Appeals rejected 


and the Episcopal Church. 
the theoretical bases of this finding -- deference and implied 
trust -- and instead examined the relevant legal and canonical 


documents under the criteria of Jones v. Wolf for evidence of 


an express trust. | 93 


The decision as to three of the parishes was reversed, 
while that as to a fourth, Holy Apostles, was affirmed. '°4 
Noting that the trial Court handed down judgment before Jones 


v. Wolf or the California court of appeal's opinion in Presbytery 
105 


of Riverside v. Community Church of Palm Springs, the majority 

found these decisions controlling and undertook to evaluate 

four types of documents: (1) the deed of the property; (2) 

the articles of incorporation of the parish; (3) the Episcopal 

Church's Constitution and Canons; and (4) any relevant California 
106 7? 


statutes. 


Parishes of the Episcopal Church historically have 


held their property under deeds vesting title in the name of 
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the particular, usually incorporated, local congregation, !9? 


The four parishes in Barker did hold title in their own name, 
and, analogizing the Episcopal Church, many would say aptly, 
to a fast food conglomerate, the court concluded: 


If a Kentucky Fried Chicken franchise secedes 
from its national affiliation to join a 
Tennessee Fried Chicken operation, neutral 
principles of law do not recognize any claim 
by the ex-franchisor against its departing 
franchisee's real property. In such 
instances valid claims may exist for breach 
of contract, abuse of name, false pretenses, 
and the like, but ordinarily no express trust 
arises against the property of the local 
organization. Under neutral principles of 
law the same is true of a local Church 
organization which changes affigiation from 
one general church to another. 


Examination of the parish's articles of incorporation 
proved key to the court of appeal's ultimate resolution of the 
cases. Three of the church's corporations -- St. Matthias, 

St. Mary's and Our Savior -- had nothing in their articles 
stating what would happen to property on dissolution of the 
parish or its disaffiliation from the diocese or national 


Church. !9? 


And, while each of the articles states that the 
constitution, canons, and discipline of the Episcopal Church 
form an inherent part of such articles, "[s]uch declarations 

are fax from an express trust in church property for the benefit 


~—Tf the Diocese and pecusa.”''° 


The court also rejected the 
plaintiffs' further argument that such general provisions 


constituted an “open-end agreement" that bound the parishes 
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to accept any and all future rules adopted by the national 


church, finding that "[a]s in matrimony, always and forever 


.do not preclude a change of heart and do not create an express 
trust in another's property" (emphasis in original).!"! 

The same result did not hold for Holy Apostles Church. 
It had been incorporated in 1963, later than the other three 


12 and, in contrast, its articles identified it 


parishes, | 
explicitly as a "subordinate body" to the Episcopal Church under 
provisions of the California corporate code. The code provided 
that upon surrender or revocation of its charter, a subordinate 
body would be dissolved and its assets distributed to the 
national body; and, the Holy Apostles' articles specified that 
upon dissolution, its property “inure[d] to the benefit of a 
fund organized and operated for religious or charitable purpose 


all? giniiarie, tm 1998. the Discese had cnendes 


by the Diocese. 
its canons to declare that upon dissolution of a parish, the 
property would pass to the diocese. While not in existence 
when the other three parishes incorporated, the court held it 
"arguable that the articles of Holy Apostles incorporated by 
reference the then existing Canon 10.06,"'/4 

Applying the neutral principles analysis to the wide 
range of legal and ecclesiastical documents before it, the court 
determined that the Diocese and Episcopal Church had no 
legitimate claim to the property. Nor, though they filed annual 


financial reports and obtained diocesan permission before 
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encumbering real property, did these acts establish an express 
trust. !!° However, the subordination and dissolution provision 
contained in Holy Apostles’ articles -- supported by a Diocesan 
canon and California statute -- tipped the scales against the 
schismatics, and "the Diocese acquired the right to secure 
possession and title to Holy Apostles' church property," ! 16 

The latest opinion, and probably the final chapter 
on the litigation arising from the late 1970s schisms, is in 


the case of Bjorkman v. Protestant Episcopal Church, where the 


Kentucky supreme court, also, gave control of contested parish 


117 whe Bishop of 


property to schismatic traditionalists. 
Lexington filed suit to quiet title to St. John's parish: he 
lost at the trial court level, but persuaded the Court of Appeals 
that Jones v. Wolf was not obligatory on the states and that 

the "compulsory deference rule ... remained a constitutionally 
acceptable method for resolving church property disputes." 

The supreme court, however, embraced the neutral principles 


118 and, in a brief 


approach as the law of the Commonwealth; 
opinion, rejected the bishop's three arguments for the existence 
of an express trust in the Diocese's favor. 

In 1907, the rector and wardens of St. John's parish 
executed a document asking the Lexington ordinary to take its 
church puitainy “under his spiritual direction" and relinquishing 
"all claim to any right and disposing of the said building, 


or allowing of the use of it in any way inconsistent with the 
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terms and meaning of this Instrument of Donation, and with the 


consecration hereby requested of the Right Reverend, the Bishop 


of this Diocese,"!)9 


This document did not, the court found, give the 
Diocese an interest in the real property. Not only did it refer 
only to the church building, but the evidence showed the 
Episcopal Church regarded the document as having no legal 
import. |2° Further, according to the majority, the absence 
of a reverter clause rendered it "unenforceable as an instrument 
reating an express trust."'2! 

Secondly, the Bishop pointed to the national Church's 
canon proscribing the conveyance or encumbrance of parish 
property without diocesan consent. |? The court considered 


this language insufficient to create a trust: 


Uncontroverted evidence was presented that 
PECUSA regarded this canon as insufficient to 
prevent alienation in the absence of some 
provision in civil law rendering Ase 
enforceable. Moreover, the official 
commentary is the annotated constitution for 
PECUSA indicates that the restrictions on 
transfer are of moral value only and without 
legal effect. This 149 verified by the 
parties' past conduct. 


Moreover, St. John's articles exhibited that the parish had 
total autonomy over its temporal affairs, despite language 
prohibiting it from violating Diocesan canons. /*4 


The bishop and diocese finally urged the imposition 


of a constructive trust on the property. However, instead of 


aa 


finding the requisite fraud or deceptiveness necessary to justify 
the restoration of beneficial ownership to the diocese, the 


court said "the equities preponderate in favor of St. John's," 


since it was the "true owner of the property,"!25 


Unlike courts employing the deference rule, the 
Kentucky court, conceding the spiritual power exercised by the 
hierarchy, concluded that the Episcopal Church had allowed, 
even desired, its local parishes to "do business" without 
diocesan supervision or control: in profane matters the 


Episcopal Church was not "episcopal" but essentially 


26 


congregational.' "It should be remembered," concluded Justice 


Lambert: 


that St. John's acquired the property with no 
assistance from PECUSA; that the property was 
managed and maintained exclusively by St. 
John's; that St. John's improved and added to 
its property; and that PECUSA deliberately 
avoided acquisition of title or entanglement 
with the property to ensure that it would not 
be subject to civil liability. The record is 
clear that PECUSA's relationship with St. 
John's was exclusively ecclesiastical and St. 
John's was at a gtimes in control of its 
temporal affairs. 


The Supreme Court of Colorado, in Bishop and Diocese 
of Colorado v. Mote, also decided an Episcopal Church property 


26 In looking for 


case under the neutral principles analysis. 
an express trust however, the court defined the rubrics of Jones 
v. Wolf broadly. Rejecting the court of appeals’ decision that 


nothing in the relevant documents evidenced an express trust 
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over the disputed property in favor of the Episcopal Church 


: : 129 
or its diocesan manifestation, the court held: 


The [Supreme] Court did not restrict the 
inquiry to a search for explicit language of 
express trust. Colorado recognizes that the 
intent to create a trust can be inferred from 
the mature of property transactions, tre 
circumstances surrounding the holding of and 
transfer of property, the particular 
documents ofr language , employed, and the 
conduct of the parties. 


Emphasizing that "no particular language must be used to create 


a trust or to manifest the necessary intention to create a 
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trust, the court stated it would also look at language in 


documents not directly addressing property matters or trust 


matters but "obviously relevant" to the question of the intent 


of the parties as to control of the property. |? Likewise, 


Jones v. Wolf allowed courts to examine documents that 


"intertwine religious concepts" with matters relevant to the 


determination of aenteol, 2" 


The court admitted that the schismatic parish -- St. 
Mary's -- held legal title to the disputed realty: the deed 


referred only to St. Mary's Church, and made no mention of the 


Episcopal Church, the Diocese of Colorado, ora trust. 74 


Nevertheless, as Justice Lohr said: 


{[A]n intent on the part of the local church 
corporation to dedicate its property 
irrevocably to the purposes of PECUSA was 
expressed unambiguously in the combination of 
the 1955 articles of incorporation, the local 
church by-laws, and the canons of the general 
church, to which the local church acceded in 
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its articles at the time this dispute arose 

in 1976. This construction is reinforced by 

Bue conduct of the relevant officials of the 

local and general church. 

The court deemed two clauses in the articles important. 
One required diocesan consent before the corporation could incur 
indebtedness that might alienate or encumber the property. 
The other simply declared the corporation's accession to the 
constitutions and canons of the national Episcopal Church and 
the Colorado diecese. °° These clauses, the court held, 
"strongly indicate" the existence of a trust in favor of the 
"general church." That the parish had sent delegates to diocesan 
conventions, filed an annual report with the bishop, and sought 
diocesan approval before encumbering St. Mary's property likewise 
figured in the court's decision. !3? 

The court divined further evidence of a trust in the 
national and diocesan canons. For example, the provisions 
regulating the encumbering or conveying of the property, as 
well as those requiring the bishop's approval for the 
destruction, removal, or "worldly or common use" of a church | 
or chapel, 2ll evinced "a uaity of purpose on the part of the 
parish and of the general church that property held by the parish 
would be dedicated to and utilized for the advancement of the 
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work of PECUSA. Having found a trust imposed on the 


property, the court then ordered judgment be entered for the 
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Diocese and those members of St. Mary's still loyal to the 
Episcopal Church. 39 
CONCLUSION 

Parishes considering schism from the Episcopal Church 
must expect to leave their property behind. |49 In a jurisdiction 
that resolves property disputes involving hierarchical churches 
under the regime of Watson v. Jones, the court will defer to 
the judgment of the diocesan ordinary, usually a plaintiff in 
the case, as to who controls the property. The opinions handed 
down in New Jersey, Michigan, and Nevada demonstrate the 
alacritous manner such courts dispose of these cases. Though 
deeds to _the property name the local parish as the legal holder, 
judges in states fcllowing the deference rule will accept the 
Episcopal bishop's determination that members, however few, 
remaining loyal to the national church constitute the true 
incorporated congregation. 

When the Supreme Court gave the neutral principles 
approach its imprimatur in Jones v. Wolf, a path seemed cleared 
for schismatic victories. Indeed, four parishes that seceded 
from the Episcopal Church after the 197€ General Convention 
have kept their property under decisions by California and 
Kentucky courts. But, as the Mote v. Bishop and Diocese of 
Colorado opinion shows, courts examining, in light of neutral 


principles of property and trust law, the same national and 


diocesan canonical provisions, and same or similar language 


Ze 


in by-laws and articles of incorporation, can come to completely 
contradictory conclusions. This was what Mr. Justice Powell 
and many commentators feared. 

Time, however, has vindicated the majority. The 
Court's purpose in Jones v. Wolf was to provide civil courts 
amethod for adjudicating intra-church property disputes that 
will keep them from inquiring into ecclesiastical matters. And 
who could best help effectuate this result than the various 
denominational hierarchies themselves. Thus, the Court put 
the onus on the churches to structure their own affairs in order 
to insure their legal right to disputed property if schism 
occurred, '4! 

This is precisely what the Episcopal Church did in 
1979 when the General Convention adopted the following language 
as Title I, Canon 7: 

Sec.4 All real and personal property held 

for the benefit of any Parish, Mission or 

Congregation is held in trust for this Church 

and the Diocese thereof in which such Parish, 

Mission or Congregation otherwise existing 

over such property so long as the particular 

Parish, Mission or Congregation remains a 

part of, and subject to, this Church and its 

Constitution and Canons. 

Sez. 5 The several dioceses may, at their 

2laction, further confirm the trust declared 

under the foregoing Section 4 by appropriate 

action, but no such action shall be necessary 


for existence and validity of the 
ee 
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This provision did not become effective until after the 
parishes in the cases discussed above had left the Episcopal 
Church, and so no court has held it contrelling as to the 
existence of an express trust. Nevertheless, in dicta, courts 


have noted that the language would secure victory for the 
S sicis hus 
Episcopal Church under a neutral principles analysis. The Bia gegen s P 
x TL! seus 
aly 6 
Supreme Court of Colorado, which had found for the Diocese 21g, pene 
et, 


anyway, stated "the 1979 amendment did nothing but confirm the ‘ 


relationships existing among PECUSA, the diocese and the parish 
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of St. Mary's. Justice Schreiber, dissenting in Protestant 


Episcopal Church v. Graves, found against the Diocese of New 
Jersey under a neutral principles analysis, but concluded: 


After this litigation arose and Jones v. Wolf 
was decided, the national church modified 
Title I, Canon 6, Section 4, to provide that 
all property of the local church is held in 
trust for the general church. The church has 
thereby made it clear that the withdrawing 
congregation is not entitled to the local 
church property. This clarity is found by a 
secular approach and safeguards civil courts 
from fostering the interest of one religious 
group over another by engaging in a dialogue 
of religious dogma or practice, ,in violation 
of First Amendment principles. 


The law governing property disputes between Episcopal 
bishops and renegade parishes is now verv clear. States may 
choose two methods of resolving such cases and under either 
the Episcopal Church will be given control and use of the 


property. Under the Watson deference rule, this result is fore- 


ae 


seiainaa. Under the Jones neutral principles approach, it 


has been ensured by the Episcopal Church's quick response to 
the Supreme Court's call for hierarchical denominations to order 


their "own private rights and dl iwabiens.*'** 
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24. Id. at 726-29. Craigdallie v. Aikman, 4 Eng. 
Rep. 435 (H.L. 1820), is the seminal expression of this 


nineteenth century doctrine. Wrote Lord Eldon: 


([Slupposing that there is a division of 
religious opinions in the persons at present 
wishing to enjoy this building, the question 
then would be, which of them adhered to the 
opinions of those who had built the place of 
worship, and of which of them differed from 
those opinions. Those who still adhered 
to those religious principles being more 
properly to be considered as the cestui que 
trusts of those who held this place of 
worship in trust, than those who have 

—departed—altogether from the religious 
principles of those who founded this place, 
if I may so express it. 


Id. at 439-40. The doctrine was developed to deal with the 
rise of dissenting sects. Conversions to Unitarianism proved 
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a fruitful field for imposition of an implied trust on their 
nonconforming meeting houses. See e.g., Attorney-General v. 
Pearson, 58 Eng. Rep. 848, 855 (U.C.1835) (Presbyterian grantors 
never could have meant doctrine that denied Trinity be preached 
in chapel); Attorney-General v. Shore, 58 Eng. Rep. 855, 857 
(Ch. 1836). (Unitarian divines not “poor and godly preachers 

of Christ's Holy Gospel.") For a more elaborate examination 

of the English Rule see Note, op. cit. supra, note 2 at 1145- 
49. See also D. Oaks, Trust Doctrines in Church Controversies, 
(Macon, Ga.; Mercer University Press, 1984), pp. 25-29. 


25. Watson, 80 U.S. (13 Wall.) at 727-28. 
26. Id. at 728-29. 
27. Id. at 724-25. 


28. Id. at 726-27. The Court also identified a third 
category of cases, viz., these in which a deed expressly creates 
a trust to hold the property for the support of specific tenets 
or teachings, necessitating a doctrinal inquiry: 


[T]hough the task may be a delicate one and a 
difficult one, it will be the duty of the 
court ij such cases, when the docrtrine to be 
taught or the form of worship to be used is 
definitely and clearly laid down, to inquirz 

whether the party accused of violating the 
trust. is nolding or teaching a different 


doctrine, or using a form ot worship which is 
So far Variant as to defeat the declared 
objects of the trust. 


Id. at 724. 


29. See, infra, note 41. 


30. Most recently in Jones v. Wolf. See, infra, 
note 46 and accompanying text. 


31. See, infra, note 63 and accompanying text. 


The history of Watson vis-a-vis state courts is 
tortuous. The Court decided the case under-the-pre-Srie v. 
Tompkins regime of general federal common law. The parties 
were before the Court based upon diversity of citizenship; as 
the religious clauses of the First Amendment were not 
incorporated into the Fourteenth Amendment until Cantwell v. 
Connecticut, 310 U.S. 276 (1940) (free exercise), and Everson 
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v. Board of Educ., 330 U.S. 1 (1947) (establishment) no federal 
question was present. 


States, then, were not bound to follow the Court's 
decision. Many did not, and continued to decide intra-church 
property disputes based upon the "implied trust" doctrine. 

See Kauper, "Church Autonomy and the First Amendment: The 
Presbyterian Church Case," 1969 Sup. Ct. Rev. 347, 351, 362-63; 
see also Note, op. cit. supra, note 2 at 1157-58; Oaks, Trust 
Doctrines, op. cit. supra, note 24 at 41 ("Court after court 
Succumbed to the appeal of the implied trust doctrine in rulings 
on religious doctrine and ecclesiastical practices in a wide 
variety of church organizations."). 


While First Amendment concerns clearly underlay the 
Court's Watson rule, see Serbian Eastern Orthodox Diocese v. 
Milivojevich, 426 U.S. 696, 710-11 (1976), it was not until 
Hull Church that the doctrinal approach was held invalid under 
the federal Constitution. 343 U.S. 440 (1969). Jones v. Wolf 
has removed any doubts as to the constitutional infirmity of 
the “implied trust" doctrine. 443 U.S. at 602. See also Oaks, 
op. cit. supra at x: "Born a naked legal fiction, the doctrine 
of implied trust had a robust rule in church property disputes 
in this country for about a century but has now been consigned 
to oblivion as a dispute settlement mechanism by 1969 and 1979 
United States Supreme Court decisions holding it 
unconstitutional." 
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34. As with the Episcopal Church, see, supra, notes 
11-14, and accompanying text, most mainline Protestant 
denominations in the United States suffered major defections 
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35. 443 U.S. at 598. 

36. An initial foray was made into the federal 
district court but was rebuffed for want of jurisdiction. Lucas 
v. Hope, 515 F.2d 234 (Sth Cir. 1975), cert. denied, 424 U.S. 
967 (1976). 

37. 241 Ga. 208, 243 S.E.2d 860 (1978). 
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39. Id. at 606-7. 


40. 393 U.S. at 449. For a decidedly disdainful 
view of the Court's decision, see Comment, "Church Property 
Disputes: The Trend and the Alternative," Mercer L. Rev., 554, 
568-70 (1980) (holding "weakened the wall of separation between 
church and state and led to further intervention by the court”). 
Mild praise of Hull Church is found in Note, Church Property 
Litigation: A Comment on the dull Church Case," 27 Wash. & 

Lee L. Rev. 44 (1970). 
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and the Holy Synod. The Illinois Supreme Court had ostensibly 
applied neutral principles of law to find that Bishop Dionisye 
had been ousted improperly. The Supreme Court reversed and 
upheld the decisions of the Church's hierarchy: 


In short, the First and Fourteenth 
Amendments permit hierarchical religious 
organizations to establish their own rules 
and regulations for internal discipline and 
government, and to create tribunals for 
adjudicating disputes over these matters. 
When this choice is exercised and 
ecclesiastical tribunais are created to 
decide disputes over the government and 
direction of subordinate bodies, the 
Constitution requires that civil courts 
accept their decisions as binding upon them. 
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approach. See e.g., Recent Developments, "Constitutional Law 
-- Limits on Judicial Review of Hierarchical Church Decisions," 
45 Fordham L. Rev. 992, 1001 (1977). Of course, these reports 
of its death were greatly exaggerated. 
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preceding Jones v. Wolf, see Note, "Judicial Resolution of 
Intrachurch Disputes,” 83 Colum. L. Rev. 2007, 2011-15 (1983); 
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Rule Presumption Applied in Disputes Over Church Property," 

19 Washburn L. J. 590, 593-97 (1980) (portions intellectually 
suspect, @.g., "Colonies established their own churches, which 
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42. See, supra, note 24 and accompanying text. 
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44, 443 U.S. at 602. 


45. Id. 


46. Id. at 602-3 (citing Maryland & Va. Churches, 
396 U.S. at 368). "Neutral principles" remains the only approach 
a modern Court has endorsed. Id. at 604. See also Comment, 
"Structuring California Church Corporations to Allow Judicial 
Identification of Charitable Trustees in Church Property 
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Disputes," 16 U.S. F. L. Rev. 463, 475, n.79 (1982). 
Interestingly, the author of this comment is Jerome F. Politzer, 
Jr., whose father, Father Politzer, is President of the Prayer 
Book Society of the Episcopal Church, a leading traditionalist 
organization. 


47. Id. at 603-4. 

48. Id. at 604-5. 

49. Id. at 603. 

50. Id. at 604. 

51. Id. In fact, the “state has an obvious and 
legitimate interest in the peaceful resolution of property 
disputes, and in providing [the parties] a civil forum where 
the ownership of church property can be determined conclusively." 
Id. at 602 (citing Blue Hull Church, 343 U.S. at 445). Other 
conflicts involving churches call for civil court resolution, 
e.g., personal injury torts, testamentary disputes, breaches 
of contract. See Note, op. cit. supra, note 41, pp. 2008, n.9 
(citing cases). 

52. Id. 
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54. Id. at 610. Mr. Chief Justice Burger and Messrs. 
Justices White and Stewart joined Mr. Justice Powell's opinion. 


55. Id. 

56. Id. at 610. 

57. Id. at 614, n.2. 

58. See, supra, note 43. 

59. Comment, op. cit. surza, note 40 at 574. 
60. Oaks, op. cit. supa, note 24 at 113-14. 
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759 S.W.2d 583 (Ky. 1988); Bishop and Diocese of Colorado v. 
Mote, 716 P.2d 85 (Colo. 1986) (en banc); Bennison v. Sharp, 
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Southside Tabernacle v. Pentacostal Church of God, 32 Wasn. 
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denied, 474 U.S. 887 (1985) (property problem among 
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indistinguishable. 
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Eldersnip of Churcnes of God v. Church of God at Sharvsbura, 


nae) 
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76. 83 N.J. at 582, 417 A.2cd at 24. 
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79. Id. at 582, 417 Aad at 2s. 
80. See, infra, pp. 18-27. 
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102. 115 Cal. App. 3d at 604, 171 Cal. Rptr. at 543. 
103. Id. at 621, 171 Cal. Rptr. at 553. 


104. Id. at 623, 171 Cal. Rptr. at 556. <A good 
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also Bernard C. Huger, "Church-State Cases: Church Property _ 
-- Protestant Episcopal Church v. Barker," 27 Catholic Lawyer 
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106. 195 Cal. Aep. 34 at 621, 171 Cal. Rote. af 353; 
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. at 623, 171 Cal. Rptr. at 554. 
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- at 104. 


-. BE 108: 
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140. In fact, the threat of a second wave of defections 
is imminent. Responding to the recent consecration of a woman 
as the Suffragan Bishop of the Diocese of Massachusetts, bishops 
of the traditionalist Evangelical and Catholic Mission have 
convoked a Synod in Fort Worth, Texas for 1-3 June 1989 to seek 
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141. See, supra, notes 47-48 and accompanying text. 


142. Constitution and Canons for the Government of 


the Protestant Episcopal Church in the United States of America 
1988. 


As per § 5, many dioceses have adopted similar 
provisions. For example, Canon 10 of the Constitution and Canons 
of the Diocese of Tennessee provides: 


Sec. 1 Of the Use of Property. 
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